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SUBJECT: INTRODUCE FOR FIRST READING AN ORDINANCE TO REPEAL ARTICLE 2 OF
CHAPTER VI OF TITLE 2 OF THE COSTA MESA MUNICIPAL CODE RELATED TO CIVIC
OPENNESS IN NEGOTIATIONS AND PROVIDE DIRECTION TO STAFF REGARDING
AN ADMINISTRATIVE POLICY THAT ENSURES TRANSPARENCY IN THE LABOR
NEGOTIATION PROCESS

DATE: JANUARY 24, 2017
FROM: OFFICE OF THE CITY MANAGER

PRESENTATION BY: TAMARA S. LETOURNEAU, ASSSTANT CITY MANAGER
ASHLEY M. GARCIA, MANAGEMENT ANALYST

FOR FURTHER INFORMATION CONTACT: ASHLEY M. GARCIA, MANAGEMENT ANALYST
(714) 754-5249

RECOMMENDATION:

Staff recommends that the City Council introduce for first reading, by title only, and
waive further reading of the attached ordinance repealing Article 2 (Civic Openness in
Negotiations) of Chapter VI (Personnel) of Title 2 (Administration) of the Costa Mesa
Municipal Code and provide direction to staff to develop a policy that ensures
transparency in the labor negotiation process.

BACKGROUND:

In August 2012, the City Council adopted Ordinance Number 12-7, adding Article 2
(Civic Openness in Negotiations) (COIN) to Chapter VI of Title 2 to the Costa Mesa
Municipal Code. COIN provisions include:

e Designation of an independent negotiator,

e Completing a fiscal analysis on the contract terms of each proposal,

e Posting the proposals and counteroffers on the website during the negotiation
process; and,

e Disclosure when members of the governing body have communication with
representatives of employee associations.

On October 9, 2015, SB 331, the Civic Reporting Openness in Negotiations Efficiency
Act, also known as CRONEY, was enacted by Governor Jerry Brown to apply
specifically to jurisdictions that have adopted a COIN ordinance. CRONEY imposes
requirements for authorizing public contracts over a certain dollar threshold. Costa
Mesa is the only known remaining jurisdiction that, as a result of having a COIN
ordinance, must adhere to the regulations set forth by CRONEY.



At the request of Mayor Foley, this item was added to the agenda to consider repealing
the COIN ordinance and in its place create an administrative policy to ensure
transparency in the labor negotiation process.

ANALYSIS:
. CRONEY

While there are already certain procedures and requirements that govern public
contracting, SB 331 (CRONEY) imposes additional procedures on agencies with a
COIN ordinance on contract negotiations for certain public contracts valued at $250,000
or more.

Specifically, the City is required to follow the SB 331 procedures when involved in
contract negotiations where a contract has a value of at least two hundred fifty
thousand dollars ($250,000), or where multiple contracts with the same or related
parties have a cumulative value of at least $250,000 within a fiscal year, when those
contracts seek to provide services or goods to the City in the following areas:

Accounting, financing, hardware and software maintenance, health care, human
resources, human services, information technology, telecommunications,
janitorial maintenance, legal services, lobbying, marketing, office equipment
maintenance, passenger vehicle maintenance, property leasing, public relations,
public safety, social services, transportation, or waste removal.

Therefore, any agency with a COIN ordinance, as defined in SB 331, except in limited
circumstances where contracts are needed to respond to temporary public safety
emergencies or a state of war, is required to do each of the following for public
contracts subject to SB 331:

e Designate an independent auditor to review and report on the cost of any
proposed contract. The report must contain recommendations regarding viability
of the contract and the fiscal impact of each term and condition. The report must
be provided to all parties and made available to the public at least 30 days
before the issue can be heard by the governing body and at least 60 days before
the governing body can vote on the contract.

o Disclose all offers and counteroffers to the public within 24 hours on the
agency's website.

o Before approving any contract, an agency must release the following information
about each negotiation session regarding the contract: a list of names of those in
attendance, the date, the length of the meeting, the location and any pertinent
facts regarding that session.

e Each governing body member and staff members of governing body offices must
disclose publically all communications regarding the negotiations they have had
with any official or unofficial representative of the private entity involved in
negotiations, within 24 hours of communication.

e The governing body may not make a final determination regarding approval of
any contract until the matter has been heard at minimum of two public meetings
of the governing body.



There are a number of concerns regarding the impacts of SB 331. The contract
negotiation requirements come with financial impacts to the City, yet the act specifically
excludes such mandated expenses from potential recovery from the State. Imposing a
rather onerous 24 hour reporting of actions or communications relating to contract
negotiations would consume extra hours of staff time for compliance. It is estimated that
a contract subject to these regulations would take an additional 3-6 months to be
approved and implemented, especially since any amendments are subject to the same
process. In summary, the legislation requires extra steps and lengthy timeline when
entering into large contracts, potentially delaying projects in the City.

COIN

Since COIN has been in place the City has completed two negotiation processes
utilizing the COIN process. COIN does provide transparency in the negotiation process.
The detailed fiscal analysis and posting offers and counteroffers on the City’s website
increases the transparency of the process. However, there are also elements of COIN
that increase the length of the negotiation process and cause unnecessary delays. For
example, COIN requires a 30-day waiting period after the City Council designates a
chief negotiator. During that 30-day waiting period the City is not allowed to talk to the
union’s negotiating team and the City Council is not allowed to discuss the negotiations.

The City has the ability to maintain transparency in the negotiation process and
eliminate elements of the COIN ordinance that cause delays in negotiations by
repealing the COIN ordinance and adopting a policy that includes the transparency
elements. Adopting a policy means that the City would not have to comply with the
CRONEY regulations.

Thus, staff recommends that the City Council adopt an ordinance repealing Article 2
(Civic Openness in Negotiations) of Chapter VI (Personnel) of Title 2 (Administration) of
the Costa Mesa Municipal Code. Staff also recommends the City Council direct staff to
come back to the Council with a policy which includes elements which maintain
transparency in the labor negotiation process.

ALTERNATIVES CONSIDERED:

The City Council could choose not to repeal the COIN ordinance or give direction to
staff regarding alternative changes to be made.

FISCAL REVIEW:

The recommended actions will eliminate future significant potential costs related to the
unfunded state mandates associated with implementing the requirements of SB 331,

LEGAL REVIEW:

The City Attorney’s Office has reviewed this agenda report and prepared the attached
ordinance.



CONCLUSION:

Staff recommends that the City Council introduce for first reading, by title only, and
waive further reading of the attached ordinance repealing Article 2 (Civic Openness in
Negotiations) of Chapter VI (Personnel) of Title 2 (Administration) of the Costa Mesa
Municipal Code and provide direction to staff to develop a policy that ensures
transparency in the labor negotiation process.
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ATTACHMENTS: 1 Ordinance No. 17-XX
2 Atrticle 2 (Civic Openness in Negotiations) of
Chapter VI(Personnel) of Title 2 (Administration)
of the Costa Mesa Municipal Code
3 Text of Senate Bill No. 331
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